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Abstract—This article offers a comprehensive analysis of 

the historical, legal, and constitutional roots of the 

marital rape exemption (MRE) and argues that it must 

be abolished worldwide. By tracing the exemption back 

to Sir Matthew Hale’s seventeenth-century notion of 

irrevocable marital consenst and the common law 

doctrine of Coverture, the paper illustrates that the MRE 

lacked genuine legal foundation and instead reflected 

patriarchal beliefs that stripped married women of 

sexual autonomy. Through a comparative review of 

Western reforms including the role of second-wave 

feminist advocacy, gradual statutory change in the 

United States, and the decisive judicial rejection of the 

exemption in the United Kingdom’s R v R (1991) the 

article shows that strong judicial action is often more 

effective than fragmented legislative reforms in 

overturning deeply entrenched legal myths. Despite these 

advances, many countries still retain express or de facto 

exemptions, contravening international human rights 

obligations under CEDAW and the due-diligence duty to 

criminalize and address all forms of sexual violence. 

A central focus of the paper is India’s ongoing 

constitutional contest over Exception 2 to Section 375 of 

the IPC (now under the BNS), demonstrating how 

divergent court rulings and political reluctance have 

sustained a climate of impunity. The article argues that 

the exception violates Articles 14 and 21 by denying 

married women equal legal protection and the right to 

bodily autonomy. Beyond legal analysis, the paper 

incorporates public health research showing that marital 

rape causes particularly severe and chronic physical and 

psychological harm. Empirical studies confirm that 

sexual violence within marriage significantly intensifies 

PTSD and other mental-health outcomes beyond the 

effects of physical abuse alone. 

Ultimately, the article concludes that the MRE is 

incompatible with contemporary constitutional 

principles, international human rights standards, and 

public health evidence. It calls for the universal adoption 

of consent-based rape laws, definitive judicial 

invalidation of marital immunity, gender-responsive 

institutional reforms, and trauma-informed support 

systems. Only sweeping legal and societal change can 

eliminate this long-standing form of state-enabled 

violence and affirm women’s full dignity, autonomy, and 

personhood. 

 

I. INTRODUCTION: DEFINING THE CRIME AND 

THE CRISIS OF IMPUNITY 

 

Marital rape, or spousal rape, is defined as the act of 

sexual intercourse committed with one's spouse 

without their consent. The fundamental characteristic 

that constitutes the crime is the lack of consent, an 

element that remains essential regardless of the 

presence of physical violence. Modern jurisprudence 

widely classifies marital rape as a severe form of 

sexual abuse and domestic violence. This 

classification places it within the complex web of 

intimate partner violence (IPV), which involves 

physical, emotional, and psychological coercion. 

Historically, the concept of non-consensual sexual acts 

within a marriage was treated as a legal impossibility, 

creating a profound paradox where the institution 

designed for union simultaneously provided a 

framework for institutionalized sexual impunity for 

husbands. The enduring existence of the Marital Rape 

Exemption (MRE) in various jurisdictions represents 

a systemic failure to protect fundamental human 

rights, specifically the rights to equality, bodily 

integrity, and autonomy. This failure contravenes both 

constitutional guarantees in sovereign nations and 

pervasive international human rights standards, 

notably those articulated by the Convention on the 

Elimination of All Forms of Discrimination Against 

Women (CEDAW). Therefore, a decisive thesis must 

be asserted: the MRE is a doctrine repugnant to 
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modern morality and law, demanding universal, 

explicit legal abolition and rigorous enforcement 

measures to ensure justice. 

The complexity of marital rape is amplified by its 

chronic nature; it often takes place within relationships 

already characterized by ongoing abuse. However, this 

crime is unique among sexual assaults because its 

pervasive chronicity is frequently masked by the 

perceived sanctity of the family unit. This cultural and 

institutional obfuscation results in a profound societal 

reluctance by authorities to pursue the crime. 

Compounding this institutional failing is the 

disturbing rate of underreporting: while approximately 

36% of non-marital rape survivors report their crimes 

to the police, an overwhelming 77% of marital rape 

cases go unreported. This high rate of victim silence is 

not merely a reflection of individual fear; rather, it 

underscores a deeply entrenched public and 

institutional belief system that reinforces the historical 

premise of the MRE that sexual relations within a 

marriage are a private, non-criminal matter. When 

official systems signal that the abuse is tolerable or 

difficult to prosecute, they actively discourage victims 

from seeking justice, thereby transforming a private 

violation into a tolerated, systemic institutional failure. 

 

II. THE JURIDICAL ORIGINS OF MARITAL 

IMMUNITY: HALES DOCTRINE AND THE 

DOCTRINE OF COVERTURE 

 

The foundation of the marital rape exemption rests 

squarely on a doctrine formulated in 17th-century 

English Common Law by Sir Matthew Hale (1609-

1676). In his posthumously published legal treatise, 

Historia Placitorum Coron or History of the Pleas of 

the Crown (1736), Hale laid out the contractual 

consent theory that served as the primary justification 

for centuries of immunity. 

A. Sir Matthew Hales Contractual Consent Theory 

Hales doctrine famously asserted that a husband could 

not be found guilty of raping his lawful wife. The 

rationale was based on the premise that, "by their 

mutual consent and contract the wife hath given up 

herself in this kind unto her husband, which she cannot 

retract". This statement established two foundational, 

and deeply problematic, legal concepts: "implied 

consent" and "irrevocable contract". The contractual 

theory held that upon entering marriage, a woman 

formed a contract with her husband that required her 

to submit to his sexual demands at any time, 

irrevocably relinquishing her rights over her own 

body. 

This assumption fostered the dangerous notion that a 

husband possessed a "marital right" to sexual 

intercourse. Consequently, all sexual contact within 

the marriage was legally assumed to be consensual, 

making the withdrawal of consent irrelevant and, 

therefore, rendering marital rape a legal impossibility. 

B. The Doctrine of Coverture and Property Rights 

The contractual premise of Hales doctrine was deeply 

intertwined with the broader common law principle of 

Coverture. Under Coverture, the legal identities of the 

husband and wife were merged into one; the existence 

of the woman was effectively "suspended" during 

marriage and incorporated into that of the husband. 

This created the "unity of person theory," which 

provided the second pillar of immunity: since the 

husband and wife were legally considered one entity, 

a man could not be guilty of raping himself, thus 

confirming the impossibility of the crime. 

Furthermore, this doctrine naturally led to the property 

theory of marriage, under which the wife was viewed 

as the husband's chattel or property. Under this view, 

sexual intercourse could never constitute rape because 

the husband was merely "making appropriate use of 

his property". This structural legal elimination of the 

wife's personhood was not a minor exemption; it was 

a foundational principle ensuring the subordination of 

women and preserving the patriarchal structure of the 

family unit. The doctrine’s purpose was to legally 

eliminate the wife’s sexual autonomy upon entry into 

marriage, thereby maintaining absolute control over 

her person and reproductive capacity. 

 

| Theory | Primary Authority/Origin | Core Premise of 

Immunity | Modern Juridical Critique | 

 

 Contractual/Implied Consent Sir Matthew Hale (17th 

Century) The wife enters an irrevocable contract upon 

marriage to submit to the husband’s sexual demands, 

negating the possibility of non-consent.  Modern law 

recognizes sexual autonomy and the right to retract 

consent at any time; the contract premise is repugnant 

to human dignity.   

Unity of Person (Coverture) Common Law Doctrine 

The legal identity of the wife is merged with the 

husband; a man cannot rape himself. Marriage is a 

partnership of equals, not a merger resulting in the 
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subjugation of one party; rejected by modern 

constitutional jurisprudence.  

 Property Theory Derived from Coverture   The wife 

is viewed as the husband's chattel; sexual intercourse 

is merely the appropriate use of his property.  Explicit 

violation of fundamental human rights protecting 

bodily integrity and personhood.  

C. Institutional Acceptance and Legal Critique 

Despite its powerful institutional acceptance, hales 

doctrine lacked concrete legal authority. Critics have 

noted that Hale himself cited "no other authority" for 

this proposition. Nevertheless, this unsupported 

assertion was widely repeated and adopted in 

subsequent influential legal texts, such as East's 

Treatise of the Pleas of the Crown (1803) and 

Archbold's Pleading and Evidence in Criminal Cases 

(1822). It was formally enshrined in US jurisprudence 

with the Massachusetts case in 1857, and other courts 

quickly followed suit. The endurance of the doctrine, 

despite its recognized lack of precedent, demonstrates 

that the MRE was rooted in deep-seated patriarchal 

assumptions about women's subordinate status, rather 

than rigorous legal reasoning. The enduring struggle 

for abolition is, in essence, a challenge to reclaim 

constitutional personhood and equality for married 

women. 

 

III. THE ROAD TO ABROGATION: JUDICIAL 

AND LEGISLATIVE REVOLUTION IN THE 

WEST 

 

The eventual abolition of the marital rape exemption 

across Western democracies did not emerge from 

spontaneous legislative enlightenment, but rather 

through concerted social pressure generated by 

feminist movements and legal activism. 

A. The Feminist and Social Driver 

The critical shift in social perception began in the 

1960s and 1970s, fueled primarily by the energy of 

Second-Wave Feminism and the burgeoning Rape 

Crisis movement. Before this time, while women had 

secured certain political rights, the pervasive scope of 

domestic violence, including sexual assault within 

marriage, remained unacknowledged and 

unchallenged. Activists forced this issue into the 

public sphere by establishing the first emergency rape 

lines (1972) and opening rape crisis centers and 

women's shelters, which provided direct support and 

documented the hidden epidemic of spousal abuse. 

These actions challenged the privacy afforded to the 

marital institution and demanded that the law 

recognize sexual violence against women as a crime, 

regardless of the marital status of the parties involved. 

B. Incremental Statutory Abolition in the U.S. 

In the United States, the road to abolition was 

primarily legislative and incremental. Until the mid-

1970s, every state recognized some version of the 

marital rape exception. Nebraska and Oregon led the 

initial charge, becoming two of the first states to 

partially or completely abolish the exemption in 1976 

and 1977, respectively. This signaled the start of a 

legislative trend. However, reform was often 

complicated, frequently involving phased 

implementation or conditions (such as requiring the 

couple to be legally separated). Nevertheless, through 

a combination of legislative enactments and judicial 

decisions, the gradual process continued until the 

exemption was successfully criminalized nationwide 

in the United States by 1993. 

C. The Definitive Judicial Overturn in the United 

Kingdom (R v R, 1991) 

In contrast to the lengthy, often piecemeal legislative 

approach in the US, the United Kingdom saw a 

definitive and instantaneous rupture with historical 

doctrine through judicial intervention. In 1991, the 

House of Lords delivered the landmark ruling in R v 

R. 

The case involved a husband appealing his conviction 

for attempted rape and assault on his wife, arguing that 

the marriage contract rendered the charges legally 

impossible. The House of Lords unanimously rejected 

this defense, declaring the MRE to be an 

"anachronistic and offensive legal fiction". The ratio 

decidendi fundamentally dismantled Hales contractual 

consent theory. The court held that no woman, upon 

entering a marriage, irrevocably commits herself to 

sexual intercourse under all circumstances. The ruling 

affirmed that a wife retains the right to withdraw 

consent at any point, and that sexual autonomy is 

inalienable. This decision marked the definitive 

criminalization of marital rape in England and Wales. 

The judicial declaration was followed by swift 

legislative consolidation. Parliament enacted the 

Criminal Justice and Public Order Act of 1994. 

Following advice from the Law Commission, this Act 

eliminated marital immunity entirely by removing the 

word "unlawful" from the statutory definition of rape, 
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thereby ensuring that the law unequivocally applied to 

all contexts, including marriage. 

The approach taken by the United Kingdom and, 

subsequently, other Commonwealth nations 

demonstrate a crucial legal distinction. The speed and 

scope of abolition achieved through definitive judicial 

declarations (as seen in Scotland in S. v. H.M. 

Advocate, 1989, and Australia in R v L at the end of 

1991) were often more comprehensive than the 

fragmented legislative reforms seen elsewhere. This 

suggests that a unified and constitutionally 

empowered judiciary is sometimes better positioned 

than fragmented legislative bodies to enact swift, 

fundamental moral and legal corrections necessary to 

protect individual rights, particularly when addressing 

deep-seated historical fictions. The judicial path 

necessitates a direct and complete confrontation with 

the legal basis of Hales doctrine, preventing the partial 

or conditional compromises common to legislative 

action. 

 

IV. COMPARATIVE LAW: GLOBAL STATUS 

AND HUMAN RIGHTS OBLIGATIONS 

 

Despite the sweeping reforms across common law 

jurisdictions in the late 20th century, the legal 

protection against marital rape remains geographically 

uneven, indicating a persistent global crisis of 

impunity. 

A. The Persistence of Legal Gaps and Conditional 

Immunity 

While criminalization is widespread, a significant 

number of countries still maintain legal gaps or 

explicit exemptions that effectively provide impunity 

for men who sexually violate their wives. Examples of 

nations that do not criminalize marital rape include 

Côte d'Ivoire, Gambia, Equatorial Guinea, Ethiopia, 

and South Sudan. South Sudan explicitly notes that 

non-consensual sexual intercourse within marriage 

does not constitute rape. Other jurisdictions, such as 

Côte d'Ivoire, operate under a presumption of consent 

for married couples unless proven otherwise, 

functionally reinstalling Hales doctrine through 

evidentiary barriers. 

Furthermore, several countries employ partial or 

conditional criminalization models. For instance, 

Eritrea and Tanzania only criminalize marital rape 

when the spouses are not living together. These 

conditional laws reflect a reluctance to fully embrace 

the principle of individual sexual autonomy, 

suggesting that once marital relations cease to be 

intimate, the legal fiction of immunity might be 

withdrawn, but not before. 

B. International Human Rights Law and State 

Obligation 

The failure of states to fully criminalize sexual assault 

in marriage fundamentally breaches the due diligence 

standard required under international human rights 

law (IHRL). IHRL obligates nations to prosecute 

serious human rights violations, such as sexual 

violence, and provide effective remedies for these 

crimes. 

Rape is recognized under international law as a human 

rights violation and a manifestation of gender-based 

violence that, in severe cases, can amount to torture. 

States have an obligation to enact and enforce 

legislation that criminalizes all forms of rape, 

including spousal sexual assault. The obligations 

under the Convention on the Elimination of All Forms 

of Discrimination Against Women (CEDAW), 

particularly General Recommendations 19 and 35, 

mandate that State parties eliminate all forms of 

discrimination and address traditional attitudes that 

regard women as subordinate to men. 

The UN Special Rapporteur on violence against 

women has strongly emphasized the need for states to 

harmonize national laws with international human 

rights standards. A key issue highlighted in a 2021 

review of 105 countries was the lack of criminalization 

of marital rape and the inadequate definition of rape. 

The required standard under international law is clear: 

the definition of rape must always be based solely on 

the lack of consent by the victim. 

The global trajectory toward legal reform is 

demonstrably influenced by international institutions. 

Research indicates that nations that are parties to the 

CEDAW treaty and those with a higher presence of 

Women’s International Nongovernmental 

Organizations (WINGOs) tend to criminalize marital 

rape faster. This provides evidence that global 

institutional processes exert pressure on domestic 

governments to address sex-related laws. 

C. The Challenge of Enforcement and the 

Battleground of Definition 

Even where laws nominally exist, enforcement often 

fails. In many countries, officials often opt not to 

investigate, prosecute, or convict rape cases unless 

there is compelling physical evidence. This lack of 
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enforcement is attributable to cultural expectations of 

female subordination and a persistent judicial 

reluctance to pursue the crime. 

The most critical challenge remaining is the definition 

of the crime itself. When jurisdictions rely on concepts 

such as the 'presumption of consent' (Côte d'Ivoire) or 

require proof of specific circumstances, force, 

morality, or circumstances (as criticized by the UN 

Special Rapporteur) rather than simply the lack of 

consent, they are functionally re-establishing Hales 

doctrine in a modern form. These legal definitions act 

as judicial gatekeepers, prioritizing deeply ingrained 

societal ideologies like 'honor' and 'modesty' over the 

victims right to bodily autonomy. This confirms that 

merely passing a law is insufficient; the complete 

abolition of the MRE requires the full adoption of a 

strict, consent-based standard compliant with IHRL. 

 

V. CONSTITUTIONAL BATTLEGROUND: THE 

CHALLENGE TO INDIA’S MARITAL RAPE 

EXCEPTION 

 

The global divergence between historical immunity 

and modern human rights is currently playing out 

dramatically in India, where the legal status of marital 

rape remains highly contested. The controversy 

centers on Exception 2 to Section 375 of the Indian 

Penal Code (IPC) now transitioned under the 

Bharatiya Nyaya Sanhita (BNS), 2023. This provision 

exempts a man from the charge of rape if the sexual 

intercourse is with his own wife, provided she is not 

under the age of eighteen. This exception is rooted 

firmly in the patriarchal legal norms that historically 

governed the subcontinent, failing to recognize a 

married woman’s autonomy or agency over her body. 

A. Arguments for Unconstitutionality 

Legal scholars and women's rights groups have 

vigorously challenged Exception 2, arguing that it 

violates the fundamental rights guaranteed by the 

Constitution of India. 

1. Violation of Article 14 (Right to Equality) 

The primary constitutional challenge focuses on the 

Right to Equality. Critics argue that the exception 

creates an irrational and discriminatory classification, 

denying married women the same legal protection 

against sexual assault afforded to unmarried women. 

By permitting a married woman to be sexually 

assaulted by her husband with impunity, the law treats 

her as subordinate and denies her the equal status 

guaranteed to all persons under the law. The challenge 

is strongly supported by the 2013 Justice J.S. Verma 

Committee report, which, after thorough examination, 

recommended the outright deletion of the marital rape 

exception. In 2022, the Karnataka High Court, relying 

on the Verma Committee report, held the exception to 

be "regressive" and violative of the right to equality by 

treating the wife as subordinate to her husband. 

2. Violation of Article 21 (Right to Life and Personal 

Liberty) 

The exception is also challenged under Article 21, 

which protects the Right to Life and Personal Liberty. 

The MRE removes the crucial ingredient of consent 

when the perpetrator is the husband, fundamentally 

infringing upon a woman's bodily autonomy, dignity, 

and expression. To mandate submission or permit 

sexual acts without consent denies the victim the right 

to bodily integrity, which is a core facet of personal 

liberty. 

B. Arguments for Retention and Critical Rebuttal 

The Central Government and those advocating for the 

retention of the exception have put forth counter-

arguments, which often echo the traditional fears 

surrounding the abolition of the MRE in Western 

nations centuries earlier. 

1. Implementation Challenges and Evidential Issues 

A frequent argument against criminalization is the fear 

of severe implementation issues. Proponents of 

retention argue that it would be extremely difficult for 

courts to distinguish between marital intercourse and 

marital rape, as there can be "no lasting evidence in 

case of sexual acts between a man and his wife". 

Furthermore, they express concern that the judgment 

might rest "singularly with the wife who cannot 

always be trusted," leading to potential false 

allegations. 

This argument, however, fundamentally preserves the 

residual effect of the unity of person doctrine under the 

guise of 'implementation feasibility'. The insistence 

that there is "no lasting evidence" is a direct echo of 

the historical distrust of female complainants in rape 

cases globally. In a modern context, it translates into a 

legal hurdle so high that it guarantees de facto 

impunity. This position prioritizes the perceived 

institutional stability of the family unit over the 

fundamental constitutional rights of the individual 

wife. 

2. Sanctity of Marriage 
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Another core defense is the belief that criminalizing 

marital rape would destroy the "society's fabric" or 

undermine the sanctity of the marriage institution. 

Legal arguments suggest that if a wife is compelled to 

live with a sexually abusive husband, personal law 

provides remedies other than criminal prosecution. 

However, the prevailing human rights stance asserts 

that the institution of marriage cannot serve as a 

license for the commission of a crime against society 

or against one of its members. As the Karnataka High 

Court stated, "no exception under law can be so 

absolute that it becomes a license for the commission 

of a crime against society". The legal system cannot 

prioritize the structural preservation of a relationship 

over the constitutional right to bodily integrity of a 

citizen. 

C. Volatile Judicial and Political Status (Mid-2025) 

As of mid-2025, the legal position in India is volatile 

and uncertain. The issue is currently sub judice before 

the Supreme Court of India, which is expected to form 

a Constitution Bench to resolve the legal split. This 

authoritative pronouncement is deemed critical for 

Indian constitutional law. 

The judicial landscape is fractured. In 2022, the Delhi 

High Court delivered a split verdict: one judge held the 

exception unconstitutional, while the other upheld its 

validity based on "an understandable difference". 

Simultaneously, several High Courts have issued 

rulings that maintain the immunity, sparking national 

condemnation. For example, in February 2025, the 

Chhattisgarh High Court acquitted a man accused of 

unnatural sex with his wife, citing Exception 2 to 

Section 375 of the IPC. This ruling ignored the 

victim's dying declaration and prompted strong 

criticism, including a condemnation labeling the legal 

gap as "state-enabled rape". Such contradictory 

jurisprudence highlights that the legal system's 

allegiance to historical norms is still actively 

sanctioning extreme sexual trauma, making the 

Supreme Courts impending decision the critical 

juncture for modern Indian justice. 

 

VI. THE UNIQUELY TRAUMATIC IMPACT OF 

MARITAL RAPE 

 

From a public health and clinical perspective, marital 

rape presents a unique pattern of trauma distinguished 

by its chronic nature and the context of intimate 

betrayal. The fact that the perpetrator is the intimate 

partner, coupled with the victims inability to escape or 

sever contact, often leads to chronic re-traumatization 

and a high burden of psychiatric risk. 

A. Chronic IPV and Psychological Risk 

Marital rape rarely occurs in isolation; it is generally a 

chronic element within an ongoing abusive 

relationship, interlocking with physical, emotional, 

and psychological violence. This compounded 

exposure to multiple forms of intimate partner 

violence (IPV) results in a particularly potent burden 

and elevated psychiatric risk profile for the victim. 

Victims of spousal sexual abuse often suffer from a 

complex set of post-trauma reactions. 

B. Physical and Gynecological Morbidities 

The physical effects of marital rape can be severe and 

long-lasting. Immediate consequences include 

lacerations, soreness, bruising, torn muscles, fatigue, 

and vomiting. When the sexual violence is combined 

with physical battering, injuries commonly escalate to 

include broken bones, black eyes, bloody noses, and 

knife wounds. 

Crucially, marital rape also leads to severe 

gynecological morbidities. These outcomes include 

vaginal stretching, pelvic inflammation, sexually 

transmitted diseases (STDs), including HIV, and long-

term consequences such as infertility. Furthermore, the 

lack of control over reproductive choices results in 

higher rates of adverse reproductive outcomes, 

including unwanted pregnancies, miscarriages, and 

stillbirths. 

C. Severe Mental Health Outcomes 

The psychological impact of marital rape is profound, 

consistently documented across academic studies. 

Common psychological sequelae include depression, 

anxiety, shock, intense fear, disordered eating, and 

negative self-images. Depression is frequently the 

most common outcome, often presenting as antenatal 

and postnatal depression. Suicidal ideation is also a 

documented outcome, reflecting the severe emotional 

distress and feelings of helplessness experienced by 

the victims. 

However, the primary documented psychological 

outcome is Post-Traumatic Stress Disorder (PTSD). 

Researchers have noted that the symptoms seen in 

battered women often overlap significantly with 

PTSD, including nightmares, flashbacks, increased 

startle responses, and numbed affect. 

D. Empirical Evidence: Sexual Violence Compounds 

Trauma 
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Empirical research comparing women who experience 

physical violence only versus those who experience 

both physical and sexual violence (marital rape) 

provides stark evidence that sexual violence uniquely 

compounds trauma. Studies consistently demonstrate 

that women who are battered and raped display the 

highest levels of symptomatology across all domains 

measured, including depression, anxiety, fear, self-

esteem, and sexual dysfunction, compared to those 

who only experienced battering. 

This difference is quantifiable in the context of PTSD 

severity. One study found significant and positive 

relationships between the severity of sexual violence 

and PTSD symptoms. When controlling for the 

severity of physical violence, the results indicated that 

sexual violence severity uniquely accounted for 

approximately 11.3% (Delta R^2 = 0.113) of the 

variance in PTSD severity beyond that which was 

already accounted for by physical violence severity. 

This is a significant contribution, considering physical 

violence severity accounted for approximately 5.4% 

(Delta R^2 = 0.054) of the variance. Furthermore, 

research has shown that among women who identify 

rape as their most upsetting trauma, 45.9% developed 

PTSD, compared to only 21.3% for women who 

considered physical attacks most upsetting. 

This data underscores the profound difference between 

non-sexual and sexual violence within a relationship. 

The trauma is amplified by the intimate betrayal, 

resulting in complex PTSD, where the experience of 

sexual assault directly leads to more severe 

psychological consequences than physical assault 

alone. The empirical observation that sexual violence 

adds a specific, unique layer of severity (quantified by 

the 11.3% unique variance in PTSD) demands 

recognition. Maintaining legal immunity for this act is 

therefore tantamount to legally enabling a unique form 

of severe psychiatric harm with demonstrable and 

long-term societal and public health costs. 

Table 2: Comparative Severity of Post-Traumatic 

Stress in IPV Victims 

 Victim Group (Intimate Partner Violence) Prevalence 

of PTSD (Kessler et al. 1995) Unique Variance in 

PTSD Explained by Sexual Violence (Study Findings) 

Key Psychological Outcomes  

 

Battered-Only Women 21.3% (Physical attack as most 

upsetting trauma) 5.4 % explained by physical 

violence severity PTSD, Depression, Anxiety, Fear, 

Sleep Disorders  

Battered and Raped Women 45.9% (Rape as most 

upsetting trauma) 11.3% uniquely explained by sexual 

violence severity (total model R^2 approx. 17%) 

Significantly higher symptomatology across all 

domains, including severe PTSD, antenatal/postnatal 

depression, suicidality, and sexual dysfunction.  

 

VII. CONCLUSION AND POLICY 

RECOMMENDATIONS 

 

The marital rape exemption stands as one of the most 

glaring historical anomalies preserved within modern 

legal systems, a direct inheritance from centuries-old 

patriarchal concepts of property and control. The 

analysis of its origins confirms that it was a legal 

fiction, lacking authentic legal authority and rooted in 

the doctrine that merged the wife’s identity and 

consent irrevocably with the husband’s. This doctrine 

is fundamentally incompatible with modern 

constitutionalism and the inalienable human rights 

protecting bodily autonomy and equality. 

The global trajectory toward abolition driven by 

feminist movements, confirmed by landmark judicial 

decisions like R v R in the UK, and mandated by 

international human rights bodies like CEDAW 

affirms that sexual autonomy cannot be forfeited by 

marriage. The constitutional debates, particularly in 

nations like India, illustrate that judicial and political 

conservatism attempting to preserve the structure of 

marriage at the expense of individual rights only 

serves to maintain a system of state-sanctioned 

trauma. 

Based on this comprehensive analysis, the following 

policy recommendations are essential to fully 

eradicate the MRE and its effects globally: 

A. Immediate Legal Imperatives all states that retain 

explicit or de facto exemptions must immediately 

adopt consent-based laws that fully align with 

international human rights law. Rape definitions must 

be based solely on the absence of free and informed 

consent, eliminating all conditional elements related to 

marital status, separation, or proof of force beyond the 

lack of consent. 

B. Judicial and Institutional Reform Mandatory 

Judicial Clarity: Supreme courts in jurisdictions with 

contested laws, such as the Supreme Court of India, 

must deliver clear, authoritative rulings that eliminate 
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the MRE, overriding conflicting lower court opinions 

and cultural inertia. This declaration must explicitly 

affirm that marriage is not a license for sexual assault. 

  Gender-Sensitive Training and Enforcement: 

Comprehensive training must be instituted for all law 

enforcement, legal, and judicial personnel to eliminate 

gender-discriminatory concepts (such as 'honor,' 

'modesty,' and the undue emphasis on 'chastity') that 

currently prejudice judgments and impede justice. 

This is essential to address the normalization of rape 

and the culture of silence that protects perpetrators. 

C. Public Health Response and Victim Support 

Integration of Trauma-Informed Care: Given the high 

psychiatric risk profile and the severe mental health 

outcomes associated with marital rape, national public 

health strategies must integrate trauma-informed care 

specifically tailored for IPV and spousal sexual 

violence victims. Recognition of the empirical finding 

that sexual violence uniquely compounds PTSD 

severity must drive resource allocation for mental 

health services. 

  Strengthening Reporting Mechanisms: To address 

the severe underreporting rate of 77%, states must 

invest in confidential, accessible, and safe reporting 

mechanisms, coupled with public awareness 

campaigns designed to counter societal stigma and 

educate the public that non-consensual sex within 

marriage is indeed a crime. The focus must shift from 

proving the victim's morality to validating the victim's 

autonomy. 

 

REFRENCES 

 

[1] https://en.wikipedia.org/wiki/Marital_rape  

[2] https://www.justice.gov/ovw/domestic-violence  

[3] https://pmc.ncbi.nlm.nih.gov/articles/PMC10021

972/ 

[4] [https://engagedscholarship.csuohio.edu/cgi/view

content.cgi?article=1610&context=clevstlrev 

[5] https://www.scobserver.in/cases/challenge-to-

the-marital-rape-exception-hrishikesh-sahoo-v-

state-of-karnataka/  

[6] https://brooklynworks.brooklaw.edu/bjil/vol41/is

s1/3/  

[7] (https://www.un.org/womenwatch/daw/cedaw/ce

daw25years/content/english/General_Recommen

dations_1-25-English.pdf)  

[8] https://www.thehotline.org/resources/marital-

rape-and-domestic-violence/  

[9] https://en.wikipedia.org/wiki/Marital_rape 

[10] https://scholarship.law.vanderbilt.edu/cgi/viewco

ntent.cgi?article=1484&context=vjtl  

[11] https://lawtutor.co.uk/r-v-r  

[12] https://supreme.justia.com/cases/federal/us/576/6

44/  

[13] https://www.humanrightscareers.com/issues/seco

nd-wave-feminism-history-main_ideas_impact/  

[14] (https://www.google.com/search?q=https://en.wi

kipedia.org/wiki/Second-

wave_feminism%23:~:text%3DSecond%252Dw

ave%2520feminism%2520also%2520brought,cu

stody%2520law%2520and%2520divorce%2520l

aw).  

[15] https://www.centreforwomensjustice.org.uk/time

line  

[16] https://houstonlawreview.org/article/38040.pdf  

[17] https://www.law.cornell.edu/sites/www.law.corne

ll.edu/files/women-and-justice/R-v-R.pdf)  

[18] https://brooklynworks.brooklaw.edu/bjil/vol41/is

s1/3/  

[19] https://healthpolicy-watch.news/rapists-avoid-

punishment-in-many-african-countries/  

[20] https://www.law.georgetown.edu/gender-

journal/wp-

content/uploads/sites/20/2021/08/towards-a-

legal-reform.pdf 

[21] https://www.ohchr.org/en/press-

releases/2021/06/harmonization-criminal-laws-

needed-stop-rape-un-expert  


