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Abstract—Gender-based violence remains a critical
challenge in India despite constitutional protections
under Articles 14, 15, and 21. This research paper
examines the legal and social framework governing
crimes against women, ranging from domestic abuse to
sexual assault. It analyzes major legislative
developments, with a specific focus on the Criminal Law
(Amendment) Act 0f 2013 introduced after the December
2012 Nirbhaya case. The study evaluates key statutes,
including the Protection of Women from Domestic
Violence Act (2005), the Dowry Prohibition Act (1961),
Section 498A of the IPC, and the Sexual Harassment of
Women at Workplace Act (2013). By assessing issues
such as low conviction rates, police delays, and social
stigma, this paper highlights systemic gaps in
enforcement and proposes practical socio-legal reforms,
including the criminalization of marital rape and
mandatory gender sensitization for public officials.

Index Terms—Gender Justice, Domestic Violence,
Criminal Law (Amendment) Act 2013, Nirbhaya Case,
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I. INTRODUCTION & SOCIO-HISTORICAL
CONTEXT

e Violence against women is a ubiquitous global
phenomenon that transcends geographic, cultural,
economic, and social boundaries. However, in the
Indian context, the persistence of gender-based
violence presents a unique socio-legal paradox.
On one hand, the Indian Constitution offers one of
the world's most progressive human rights
frameworks, guaranteeing equal rights, protective
discrimination, and human dignity. On the other
hand, empirical reality reveals an alarming
prevalence of gendered crimes. The phenomenon
of violence against women  emanates
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fundamentally from historical patriarchal notions
of ownership over women's bodies, sexuality,
reproductive autonomy, mobility, and labor.
Deep-rooted  male  superiority = complex
legitimizes coercion as a mechanism to enforce
compliance and subordinate female agency.
Violence manifests across three distinct levels:
(1) Violence within the Home: domestic abuse,
battery, dowry harassment, marital rape, female
foeticide, and female genital mutilation;

e (2) Violence within the General Community:
rape, sexual assault, public harassment, stalking,
voyeurism, acid attacks, and honor killings; and

® (3) Violence Perpetrated or Condoned by the
State: procedural apathy by law enforcement,
custodial violence, and institutional neglect
during armed conflicts.

e Historically, the Indian criminal justice system
treated domestic discord as a private familial
matter, leaving women vulnerable to systemic
abuse. Legislative interventions over the past four
decades have sought to bring these private wrongs
into the realm of public accountability,
culminating in radical legal overhauls.

II. TYPOLOGY OF PREVAILING OFFENCES &
STATUTORY FRAMEWORKS

e To understand the statutory evolution, it is
essential to examine the primary legal regimes
governing specific offences against women in
India:

2.1 Rape and Sexual Assault
e Rape represents the most egregious violation of a
woman's  bodily integrity, privacy, and
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fundamental human right to live with dignity.
Legally, rape was historically restricted to vaginal
penetration by the male organ without consent
under Section 375 of the Indian Penal Code (IPC),
1860. The 84th Law Commission Report (1980)
highlighted that the criminal justice system
frequently subjected rape victims to secondary
trauma during trial through intrusive questioning
and evidentiary biases. Despite statutory
provisions under Section 376 IPC prescribing
rigorous imprisonment, procedural evidentiary
burdens often led to low conviction rates. The
conceptualization of consent remained highly
contentious, with courts often inferring passive
submission as implicit consent until statutory
amendments explicitly mandated that non-
resistance does not imply agreement.

2.2 Domestic Violence & Matrimonial Cruelty
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Domestic violence remains the most widespread
form of gender violence in India. In 1983,
Parliament enacted Section 498A of the IPC,
criminalizing cruelty by a husband or his
Cruelty 498A
encompasses both physical violence and willful
conduct of a nature likely to drive a woman to
suicide or cause grave injury to her life, limb, or
physical/mental health, as well as harassment
aimed at coercing unlawful dowry demands.
Section 498A is cognizable, non-bailable, and
non-compoundable.

relatives. under  Section

Despite its penal efficacy, Section 498A was
frequently criticized for potential misuse. In
Arnesh Kumar v. State of Bihar (2014) and
Rajesh Sharma v. State of U.P. (2017), the
Supreme Court sought to curb automatic arrests
by introducing Family Welfare Committees.
However, recognizing that such administrative
filters created extra-judicial barriers for genuine
victims, a three-judge bench of the Supreme Court
in Social Action Forum for Manav Adhikar v.
Union of India (2018) struck down the
requirement of committee approvals, reaffirming
the statutory primacy of immediate police
investigation under the Code of Criminal
Procedure (CrPC).

To provide holistic civil remedies alongside
criminal prosecution, Parliament enacted the
Protection of Women from Domestic Violence

Act (PWDVA), 2005. The PWDVA provides an
innovative multi-layered protection framework
offering Protection Orders (Sec. 18), Residence
Orders (Sec. 19), Monetary Relief (Sec. 20), and
Custody Orders (Sec. 21). In Hiral P. Harsora v.
Kusum Narottamdas Harsora (2016), the Supreme
Court delivered a landmark ruling striking down
the words "adult male" from Section 2(q) of the
Act, thereby enabling aggrieved women to file
domestic violence complaints against female
relatives and minors as well.

2.3 Dowry-Related Offences & Bride Burning

The practice of dowry represents a deeply
entrenched social evil. Despite the enactment of
the Dowry Prohibition Act in 1961 (amended in
1985 and 1986), dowry demands before, during,
and after marriage remain prevalent. To curb
dowry deaths, Parliament introduced Section
304B IPC and Section 113B of the Indian
Evidence Act in 1986. Section 304B defines
"dowry death" as any death of a woman caused by
burns, bodily injuries, or occurring under
abnormal circumstances within seven years of her
marriage, where it is demonstrated that soon
before her death she was subjected to cruelty or
harassment by her husband or in-laws in
connection with dowry demands.

In Smt. Shanti v. State of Haryana (1991), the
Supreme Court established that Sections 304B
and 498A are not mutually exclusive; an accused
convicted under Section 304B can also be
penalised under Section 498A. Furthermore, in
Satpal v. State of Haryana (1998), the judicial
evidentiary standards regarding "soon before
death"  were refined, reinforcing that
circumstantial evidence showing continuous
harassment suffices to trigger statutory
presumptions of abetment under Section
113A/113B of the Evidence Act.

2.4 Sexual Harassment at Workplace

Women's expanding participation in the formal
and informal economic workforce exposed
systemic workplace vulnerabilities. Prior to 1997,
Indian statutory law contained no specific
mechanism to address workplace
harassment. In the milestone judgment Vishaka v.
State of Rajasthan (1997), the Supreme Court

sexual
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filled this legislative vacuum by exercising
powers under Article 141 of the Constitution,
drawing upon the United Nations Convention on
the Elimination of All Forms of Discrimination
Against Women (CEDAW, 1979, ratified by
India in 1993). The Court laid down mandatory
"Vishaka Guidelines" defining sexual harassment
and obligating employers to establish Internal
Complaints Committees (ICCs).

Subsequent rulings, such as Apparel Export
Promotion Council v. A.K. Chopra (1999), D.S.
Grewal v. Vimmi Joshi (2009), and Medha
Kotwal Lele v. Union of India (2013), reinforced
that workplace sexual harassment infringes upon
fundamental rights under Articles 14, 19(1)(g),
and 21. These developments led to the enactment
of the formal statute: Sexual Harassment of
Women at Workplace (Prevention, Prohibition
and Redressal) Act, 2013, which mandates
Internal Committees in establishments with 10+
employees and Local Committees at the district
level for the unorganized sector.

ITII. CONSTITUTIONAL FRAMEWORK &
GENDER JUSTICE JURISPRUDENCE
The Constitution of India serves as the
foundational legal bedrock ensuring gender
equality, and empowerment. The

fundamental

justice,
preamble, rights,
principles, and fundamental duties collectively
mandate state intervention to eradicate systemic
gender bias.

directive

3.1 Preamble & Philosophical Foundations

The Preamble resolves to secure to all citizens
Justice (social, economic, and political), Liberty,
Equality of status and opportunity, and Fraternity
assuring individual dignity. As articulated in Ram
Jawaya Kapur v. State of Punjab (1955), the
democratic modern State is obligated to actively
promote social welfare. Gender inequality
fundamentally undermines the republican
character of the Indian Democratic Republic.

3.2 Fundamental Rights (Articles 14, 15, 16, and 21)

e Article 14 guarantees equality before the law and
equal protection of laws. Article 15(1) explicitly
prohibits discrimination on grounds only of
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religion, race, caste, sex, or place of birth.
Crucially, Article 15(3) empowers the State to
make "special provisions for women and
children," establishing the constitutional validity
of protective or positive discrimination.
Constitutional Principle of  Protective
Discrimination (Art. 15(3)): In Dattatreya
Motiram v. State of Bombay (AIR 1953 Bom
311), the High Court ruled that Article 15(3)
permits positive affirmative action exclusively in
favor of women due to historical socio-economic
handicaps. This doctrine was upheld in P.B. Vijay
Kumar v. Govt. of Andhra Pradesh (1995) and
Vijay Lakshmi v. Punjab University (2003),
validating  gender public
employment and academic appointments.

reservations in

Similarly, Article 16 guarantees equality of
opportunity in public employment while
permitting gender affirmative measures under the
umbrella of Article 15(3) (Shamsher Singh v.
State of Punjab, 1970). The Supreme Court has
repeatedly struck down gender-discriminatory
service regulations. In C.B. Muthamma v. Union
of India (1979), the Court invalidated Foreign
Service rules requiring female officers to seek
written permission before marriage. In Air India
v. Nergesh Mirza (1981), provisions terminating
air hostesses' services upon their first pregnancy
were struck down as arbitrary and abhorrent to
human dignity.

Furthermore, jurisprudence under Article 21
(Right to Life and Personal Liberty) has been
expanded by the judiciary to encompass the right
to bodily integrity, reproductive choice, privacy,
safe working environments, and freedom from
violence. In Pratibha Rani v. Suraj Kumar (1985),
the Supreme Court affirmed a married woman's
exclusive ownership over her Stridhan property,
while in Gita Hariharan v. Reserve Bank of India
(1999), the Court held that a mother is an equal
natural guardian of a minor during the father's
lifetime.

3.3 Directive Principles & Fundamental Duties

Part IV of the Constitution reinforces gender
justice through Article 39(a) (equal right to
livelihood), Article 39(d) (equal pay for equal
work), Article 42 (just and humane conditions of
work and maternity relief), and Article 44
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(Uniform Civil Code). Additionally, Article
51A(e) under Part IV-A imposes a fundamental
duty upon every citizen to renounce practices
derogatory to the dignity of women. Under Article
243D(3) and 243T(3), 33% reservation for
women in Panchayats and Municipalities has
fundamentally transformed grassroots political
governance. °

3.4 Institutional Contributions: Law Commission &

NCW

e The Law Commission of India (via its 84th,
156th, and 172nd Reports) and the National
Commission for Women (NCW, established
under the NCW Act, 1990) have played pivotal
advisory roles in evaluating state implementation,
reviewing criminal statutes, conducting field

4.1 Judicial Trajectory of the Nirbhaya Case

studies, and proposing concrete statutory
revisions to bridge ground realities with legal
guarantees.

IV. THE DECEMBER 2012 NIRBHAYA

INCIDENT & JUSTICE VERMA COMMITTEE

Despite existing statutory frameworks, a
catastrophic event exposed severe structural
vulnerabilities in urban security, policing,
emergency response, and criminal procedure. On
December 16, 2012, a 23-year-old female
paramedic student was brutally gang-raped,
tortured, and assault-maimed inside a moving bus
in New Delhi, subsequently succumbing to her
injuries.

e The criminal trial of the six co-accused navigated all tiers of the Indian judicial system, establishing crucial legal

precedents:
JUDICIAL FORUM LEGAL FORUM & CITATION KEY FINDINGS & DECISION OUTCOME
Trial Court Additional Sessions Judge, Saket Convicted four adult accused (Mukesh, Pawan,

Courts, New Delhi (Sept 2013)

Vinay, Akshay) under Sec. 302, 376(2)(g),
307, 364 IPC. Awarded Death Penalty under
"rarest of rare" doctrine.

Juvenile Justice Board JIB, New Delhi (August 2013)

The minor co-accused (6 months short of 18
years) was tried under the JJ Act, 2000.
Sentenced to maximum allowable reformative
custody of 3 years in a remand home.

High Court Delhi High Court (March 2014)

Confirmed death sentences, holding that the
brutal and demonic nature of the crime shocked
the collective conscience of society.

Supreme Court Appeals Mukesh & Anr. v. State (NCT of
Delhi) (2017) 6 SCC 1

Supreme Court dismissed criminal appeals,
upholding death penalty. Affirmed DNA
profiling, dying declarations, and forensic
evidence as unassailable.

Review & Curative Supreme Court of India (2018-2020)
Writs

Dismissed Review Petitions, Curative
Petitions, and challenges to Presidential Mercy
Rejections (Art. 72). All 4 convicts executed
on March 20, 2020.

4.2 The Justice Verma Committee Recommendations

e On December 22, 2012, the Central Government
constituted a three-member Judicial Committee
headed by former Chief Justice of India Justice
J.S. Verma, along with Justice Leila Seth and
Advocate Gopal Subramanium. Submitting its °

historic report in an unprecedented record 29 days
(January 23, 2013), the Committee identified
grave governance failures, police apathy, lack of
institutional accountability, and outdated penal
laws as primary catalysts for gender crimes.

Key recommendations included:
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(1) Expanding rape definitions to cover all non-
consensual penetrative acts;

(2) Criminalizing stalking, voyeurism, acid
attacks, and public disrobing;

(3) Strict penalization of public servants failing to
record FIRs;

(4) Total criminalization of marital rape;

(5) Amending AFSPA, 1958 to remove
mandatory prior sanction for prosecuting armed
forces personnel accused of sexual violence; and
(6) Establishing Employment Tribunals instead of
internal corporate committees for workplace
harassment.

V. CRITICAL ANALYSIS OF THE CRIMINAL

LAW (AMENDMENT) ACT, 2013

Promulgated initially via an Ordinance and
subsequently passed by Parliament, the Criminal
Law (Amendment) Act, 2013 radically
overhauled the Indian Penal Code, 1860, the Code
of Criminal Procedure, 1973, and the Indian
Evidence Act, 1872.

5.1 Major Substantive Amendments to the IPC
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Redefining Rape (Section 375 IPC): The
amendment completely restructured Section 375,
replacing the narrow vaginal penetration model
with an expansive gender-specific definition
encompassing penetration of penis into vagina,
mouth, urethra, or anus; insertion of objects/body
parts; manipulation of body parts causing
penetration; and application of mouth to private
parts. It explicitly incorporated affirmative
statutory consent standards (Explanation 2),
clarifying that lack of physical resistance does not
constitute consent.

Section 376 & Enhanced Penalties: Imprisonment
for minimum rape under Sec. 376(1) was raised
from 7 to 10 years (extendable to life). Sec. 376(2)
aggravated rape (custodial, police, armed forces,
gang rape, vulnerable victims) carries mandatory
minimum 10 years to natural life. Section 376A
was added, prescribing 20 years to life
imprisonment or death penalty for rape causing
death or persistent vegetative state. Section 376D
mandated minimum 20 years to life for gang rape.
New Offence Categories Introduced in IPC:

Section 326A & 326B: Specific offences for
causing permanent damage/disfigurement via
Acid Attack (min 10 years to life) and Attempted
Acid Attack.

Section 354A (Sexual Harassment): Criminalized
unwelcome physical contact, sexual favors,
sexually colored remarks, and showing
pornography (up to 3 years imprisonment).
Section 354B (Assault to Disrobe): Criminalized
assault or criminal force with intent to disrobe a
woman (min 3 to 7 years).

Section 354C  (Voyeurism):  Criminalized
capturing/disseminating images of a woman
engaging in private acts (1 to 7 years).

Section 354D (Stalking): Criminalized physical
or cyber-monitoring of a woman despite clear
indication of disinterest (up to 5 years).

Section 166A: Penalized public servants who
refuse or fail to record information (FIR)
regarding sexual offences (6 months to 2 years
imprisonment).

5.2 Subsequent Legislative Interventions (2015 &
2018 Amendments)

The 2013 Act was supplemented by the Juvenile
Justice (Care and Protection of Children) Act,
2015, which permitted juveniles aged 16-18
accused of heinous crimes to be tried as adults
following JJB preliminary assessments. Further,
following the Kathua and Unnao rape incidents,
the Criminal Law (Amendment) Act, 2018
introduced minimum 20-year imprisonment or
death penalty for rape of girls under 12 years (Sec.
376AB), while eliminating anticipatory bail for
accused charged under child rape provisions.

5.3 Critical Evaluation & Legislative Lacunae

Despite these extensive statutory additions, the
2013 Amendment Act failed to adopt several
crucial recommendations of the Justice Verma
Committee:

1. Omission of Marital Rape: Section 375
Exception 2 was retained (with minor age
adjustment to 18 years post Independent Thought
v. Union of India 2017), continuing to immunize
non-consensual marital sexual acts unless the wife
is separated. This perpetuates
patriarchal notions of marital ownership.

exception
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2. AFSPA Immunity Retention: Parliament failed
to remove requirement of prior central sanction
under Section 6 of AFSPA, 1958, leaving women
in conflict zones exposed to systemic impunity.
3. Failure to Criminalize Female Genital
Mutilation (FGM): Specific statutory provisions
against FGM were omitted, relying entirely on
general hurt provisions.

VI. EVOLVING JUDICIAL APPROACH &
SOCIETAL ATTITUDE TOWARDS SEXUAL
VIOLENCE

The administration of criminal justice in rape
cases has undergone a profound paradigm shift
over recent decades. Historically, courts exhibited
paternalistic biases, often demanding
corroboration of victim testimony or relying on
the victim's past sexual character to infer consent.
However, firmly
establishes that the sole testimony of a rape
victim, if unblemished and trustworthy, is

modern  jurisprudence

sufficient to sustain conviction without requiring
independent corroboration (State of Punjab v.
Gurmit Singh, 1996; Bhupinder Sharma v. State
of H.P., 2003).

Furthermore, the Supreme Court in Lillu v. State
of Haryana (2013) held that the archaic "Two-
Finger Test" violates a victim's constitutional
right to privacy, dignity, and mental integrity
under Article 21. Section 114A was inserted into
the Evidence Act to mandate statutory
presumption of absence of consent in specific
aggravated rape prosecutions. Judicial activism
has also institutionalized compulsory interim
compensation schemes for rape survivors through
State Victim Compensation Schemes under
Section 357A CrPC.

VII. POLICY SUGGESTIONS & CONCLUSION

To bridge the gap between progressive statutory
mandates and ground-level execution, a multi-
dimensional reform strategy is imperative:

7.1 Legal and Legislative Reforms

e Enhanced Criminalization of Marital Rape: Strike
down Exception 2 to Section 375 IPC to bring
LJIRT 208092

non-consensual sexual acts within marriage under
penal criminal accountability.

AFSPA Statutory Amendments: Amend Section 6
of AFSPA, 1958 to eliminate central sanction
requirements for prosecuting military personnel
accused of sexual offences against civilians.
Strict Enforcement of Section 166A IPC:
Mandate mandatory disciplinary proceedings
alongside criminal prosecution for police officers
refusing FIR registration in gender crimes.
Electoral Disqualification Reforms: Amend the
Representation of the People Act, 1951 to
mandate automatic disqualification of candidates
against whom courts have framed charges in
heinous gender crimes.

7.2 Institutional & Social Reforms

Police Capacity Building & Sensitization:
Increase female police officer representation to at
least 33%

dedicated non-intimidating Women Help Desks

across all cadres and establish
in every station.

Mandatory Sex Education & School Curricula:
Integrate compulsory age-appropriate gender-
equality and sex education into secondary school
curricula to break patriarchal socialization.
Comprehensive Medical &  Psychological
Rehabilitation: Guarantee state-funded trauma
counseling, medical relief, and institutional
witness protection to prevent victim intimidation
during trials.

VIII. CONCLUSION

Legislative amendments such as the Criminal
Law (Amendment) Act, 2013 have significantly
modernized India's statutory criminal
architecture. However, legal provisions alone
cannot eradicate crimes against women without
simultaneous societal de-stigmatization, police
sensitization, and judicial efficiency. True gender
justice will only be realized when constitutional
guarantees of dignity, equality, and personal
autonomy become a lived reality for every woman
across the nation.
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